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1. This case was heard on 12th February 2024. The Applicant was represented by Laura Tweedy of Counsel and the Respondent did not attend- this is dealt with further below. The Applicant seeks a determination pursuant to s.27A Landlord and Tenant Act 1985. The determination relates to service charges for the years 2018 to date. 

2. The Respondent is the leaseholder of premises at 34 Grundy Street, London E14 6DR (“the Premises”). He owns the leasehold of the Property pursuant to a lease dated 10 March 2003 between Tower Hamlets and Pravin Ahmed (“the Lease”) He purchased  the lease on 4 September 2006. He does not live at the premises and lets them out. The Applicant is the freeholder of the premises.

3. The Respondent sought to adjourn the hearing. He has been diagnosed with a serious illness. His prognosis does not look good according to medical evidence received by the Tribunal in August 2023. He emailed the Tribunal on 9th February 2024 asking for the case to be adjourned. He said the following:
I understand that you have said you cannot open the videos. Please can you delay the hearing as I need to get help in this case. I am vulnerable man with serious cancer as you know and I feel pressured in this unsafe home with the ceiling about to fall down  I am kindly requesting the tribunal allow me 30 days delay and schedule the hearing on the first available date after 30 days.  

4. I considered that the hearing should go ahead and any adjournment application considered then. This was notified to the parties. The Respondent did not attend the hearing. This is a shame as there was an evidence gap because in his short submissions he had referenced, a witness statement , videos and other documents which were not provided.

5. Ms Tweedy unsurprisingly opposed the adjournment application. She referenced other occasions when the Respondent had sought adjournments due to his health. This is not surprising in light of his condition. I was surprised that the Applicant had not taken active steps to assist the Respondent in preparing for the hearing. They are a social landlord. I was not impressed by the argument that as a leaseholder he was not entitled to such care. It seems however that the Applicant had simply sought to enforce their debt. Whilst I regret this the Tribunal did not consider that an adjournment was appropriate. There was no indication that an adjournment would serve any real purpose other than delay. The Respondent had known of the hearing for some time. If he needed representation he should have sought it earlier. He had representation before but for whatever reason this had been withdrawn. We carefully considered the Respondent’s medical condition and vulnerability but without any real indication about when and how he  would be able to properly present his case we considered it would not be fair for the Applicant to have to delay its enforcement process further.

6. The Respondent has substantial arrears of service charge in excess of £9000 when combining the major works account and service charge day to day account. This is surprising notwithstanding his illness because he has a tenant in situ who is presumably paying a rent. The Respondent raised issues about his ability to pay the arrears, but this is not a factor that can play a role in our decision as to the service charges. We are solely looking at the payability and reasonableness of those charges.
7. There were two linked cases relating to this Property. One of the cases, (an application dated 9 November 2022 for an order under s.168 of the Commonhold and Leasehold Reform Act 2002 relating to the conduct of the Respondent’s tenants) was withdrawn. 
8. In his submissions the Respondent challenged the reasonableness of the charges in the round. He also specifically raised the issues of mould in the bathroom and bedrooms at the premises and provided a photograph of the bathroom. He also provided details of his financial circumstances and his health condition. The Applicant submitted to the Tribunal that only the latter three issues had been raised and these did not constitute a substantive defence to the claim. This is wrong as it is quite clear from the Respondent’s submission that reasonableness in general was also at issue.
The premises 
9. The premises is a purpose built leasehold flat on the ground floor of a three storey block of 6 flats (“the Block”). It has 2 bedrooms, 1 bathroom, 1 kitchen, a living area and a garden. There are two leaseholders in the block and four tenants.
The relevant law 

10. The law applicable in the present case was limited. It was essentially a challenge to the reasonableness of the costs. There was no challenge in relation to payability under the lease, an alleged failure to consult or limitation.  

11. The Landlord and Tenant Act 1985,s.19 states the following: 

19.— Limitation of service charges: reasonableness. 
1. Relevant costs shall be taken into account in determining the amount of a service charge payable for a period— 
(a) only to the extent that they are reasonably incurred, and 
(b) where they are incurred on the provision of services or the carrying out of works, only if the services or works are of a reasonable standard;  and the amount payable shall be limited accordingly. 
2. Where a service charge is payable before the relevant costs are incurred, no greater amount than is reasonable is so payable, and after the relevant costs have been incurred any necessary adjustment shall be made by repayment, reduction or subsequent charges or otherwise. 
…. 
12. The Tribunal’s jurisdiction to address the issues in s.19 is contained in s.27A Landlord and Tenant 1985 which states the following: 

27A Liability to pay service charges: jurisdiction 
(1) An application may be made to [the appropriate tribunal]2 for a determination whether a service charge is payable and, if it is, as to— 
(a) the person by whom it is payable, 
(b) the person to whom it is payable, 
(c) the amount which is payable, 
(d) the date at or by which it is payable, and 
(e) the manner in which it is payable. 
(2) Subsection (1) applies whether or not any payment has been made. 
(3) An application may also be made to [the appropriate tribunal]2 for a determination whether, if costs were incurred for services, repairs, maintenance, improvements, insurance or management of any specified description, a service charge would be payable for the costs and, if it would, as to— 
(a) the person by whom it would be payable, 
(b) the person to whom it would be payable, 
(c) the amount which would be payable, 
(d) the date at or by which it would be payable, and 
(e) the manner in which it would be payable. 
(4) No application under subsection (1) or (3) may be made in respect of a matter which— 
(a) has been agreed or admitted by the tenant, 
(b) has been, or is to be, referred to arbitration pursuant to a post-dispute arbitration agreement to which the tenant is a party, 
(c) has been the subject of determination by a court, or 
(d) has been the subject of determination by an arbitral tribunal pursuant to a post-dispute arbitration agreement. 
(5) But the tenant is not to be taken to have agreed or admitted any matter by reason only of having made any payment. 
…………………….
The lease provisions

13. The Lease defines what is included in the Demised premises [First Schedule]; the Building (the block in which the Property is situated); and the Common Parts (the Estate in which the Building is situated) Clause 1(10) 

14. By clause 4(4) of the Lease the Respondent agreed to “Pay the Interim Charge and the Service Charge at the times and in the manner provided in the Fifth Schedule hereto both such Charges to be recoverable in default as rent in arrear”.
15. The Fifth Schedule of the Lease sets out the service charge provisions. In summary what is required is as follows:

16. The accounting period is 1 April to 31 March of a given year (clause 8);

17. The Applicant is entitled to service charge from the Respondent for carrying out its obligations under Clause 5(5) of the Lease, as well as “any other costs and expenses reasonably and properly incurred in connection with the Building…” (5th Schedule Clause 1(1) of the Lease) [6;

18. The amount of Service charge due against the Respondent is the “reasonable proportion of total expenditure as is attributable to the demised premises” (5th Schedule, Clause 1(2) of the Lease);

19. The Lessor is entitled to an interim charge, to be paid by the Respondent on account (5th Schedule, Clause 1(3));

20. The interim charge is calculated by the lessor or the management agent, in their discretion to be a fair and reasonable interim payment (5th Schedule, Clause 1(3));

21. The interim charge is due on first of April, first of July, first of October and first of January in each given year (5th Schedule, Clause 3) ;

22. “As soon as practicable after” 31 March in any year the lessor or their agent shall serve on the lessee a certificate containing specified information (being the total expenditure for the accounting period, the interim charges paid and surplus or deficit amounts) (5th Schedule, Clause 6).
23. Any excess service charge, in excess of that due under the interim charge falls due 28 days after service on the lessee of the Certificate (5th Schedule, Clause 5) and if the actual service charge is less than the interim charge then the Lessee will be credited for the difference (5th Schedule, Clause 4).

Determination

The major works

24.  The major works took place in 2014 and primarily involved works to the windows and the flat roof. The Respondent was charged over £9000 for his proportion of the total cost. The Applicant’s witness, Matthew Mitchell, the service charge manager was unable to provide much information about the works and little documentation was provided to the Tribunal which was probably an indication of the Applicant’s misguided portrayal of the Respondent’s case as indicated above. In any event Ms Tweedy argued that in relation to the major works alone that the Respondent had by implication accepted the cost of the work and it was not now open to him to challenge that cost. It is right that the Respondent had made a number of payments towards the major works without any indication that those payments were being made under protest. The case of Shersby v Grenehouse Park Residents Co Ltd [2009] UKUT 241 (LC) supports Ms Tweedy’s proposition that the payments could constitute an implied admission and we accept that argument. Accordingly, the major works costs are payable in full.
The remaining service charges

25. There was some discussion about whether the service charge reconciliation had been approved by a qualified accountant. Mr Mitchell was not sure. The lease does not require this ( see above). Moreover, there is no statutory requirement for it. The requirement only comes into play when the leaseholder requests accounts under section 21 (6). The provision requiring statements to be supported by audited accounts as a matter of course has not yet been brought into force. 
26. Overall, the Tribunal were satisfied that the Applicant had complied with their responsibilities under the lease although some of the annual statements could not be provided. The Tribunal were also impressed that the estimated costs were often close to the actual costs in amount. There were no real anomalies that could be identified.  Mr Mitchell was impressive as a witness and Ms Tweedy impressive as an advocate. Accordingly, having considered all of the documents provided to us we are of the view that the remaining service charges are also due in full.
27. The Applicant asked that the Respondent should reimburse their application fee and hearing fee (£300 in total). They have been wholly successful accordingly the Tribunal will exercise its discretion under Rule 13 (2) of  the Tribunal rules.

28. In summary  we determine that the Respondent owes £9744.09 in service charges and must pay the Applicant £300 to reimburse their fees.

Judge Shepherd

12th February 2024

ANNEX - RIGHTS OF APPEAL Appealing against the tribunal’s decisions  

  

1. A written application for permission must be made to the First-tier Tribunal at the Regional tribunal office which has been dealing with the case.   

2. The application for permission to appeal must arrive at the Regional tribunal office within 28 days after the date this decision is sent to the parties.  

3. If the application is not made within the 28-day time limit, such application must include a request for an extension of time and the reason for not complying with the 28-day time limit; the Tribunal will then look at such reason(s) and decide whether to allow the application for permission to appeal to proceed despite not being within the time limit.   

4. The application for permission to appeal must state the grounds of appeal, and state the result the party making the application is seeking. All applications for permission to appeal will be considered on the papers   

5. Any application to stay the effect of the decision must be made at the same time as the application for permission to appeal.   
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